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HOT TIPS FOR EQUITABLE DOSTRIBUTION: FACTOR M: The debts and liabilities of 
the parties  

By. Angela Dalton, J.S.C. 

 
 

"Generally speaking, in dividing marital assets the court must take into 
account the liabilities as well as the assets of the parties." Monte v. Monte, 
212 N.J. Super. 557, 567 (App. Div. 1986); see also N.J.S.A. 2A:34-
23.1(m) (requiring "debts and liabilities of the parties" to be considered 
when determining equitable distribution). Where marital debts are proven, 
courts should deduct marital debts from the total value of the estate, or 
allocate the obligations between the parties. See Pascarella v. Pascarella, 
165 N.J. Super. 558, 563 (App. Div. 1979) (holding the trial judge was 
required to deduct debt incurred during the marriage between husband 
and his mother); Ionno v. Ionno, 148 N.J. Super. 259, 262 (App. Div. 
1977) (holding obligations should be allocated between the spouses). 
 
These matters are fact sensitive. When a particular debt is claimed to be 
owed to a member of one spouse's family, the burden of proof rests on the 
claiming spouse to establishing a bona fide obligation to repay the monies 
asserted as loans. Monte, supra, 212 N.J. Super. at 567-68. 
In Monte, the defendant questioned whether the loans to the plaintiff's 
family were "bona fide." Id. 212 N.J. Super. at 568. This court stated: 

Under these circumstances it would not be equitable to require [the] 
defendant to be charged with any portion of the loans if [the] 
plaintiff is not likewise required to pay. Moreover, absent a finding 
as to whether the debts to [the] plaintiff's relatives did or did not 
exist, it may be necessary for those relatives to establish the basis 
and amount of the debts. [Ibid.] 

 

[Slutsky v. Slutsky, 451 N.J. Super. 332, 348 (App. Div. 2017)] 

In Slutsky, the trial court rejected defendant’s position, after a trial, that plaintiff wife 
should be responsible for a share of the debts he claimed owed to his family trust for the 
parties’ living expenses.  The facts revealed that the parties' living expenses exceeded 
defendant's earnings necessitating supplemental funds which were “unquestionably 
provided by the family trusts.”   The trial court concluded that defendant did not 
satisfactorily meet his obligation to prove that he must repay the debts to his family trust 
and  the Appellate Division found that conclusion supported by the record: 

 
In finding defendant's proofs deficient, the judge noted: the notes 
contained no specific terms for interest or repayment; the trust did not 
intervene in the litigation to protect its interest; documents produced 
lacked specificity as to the total amounts distributed, which were asserted 
only by defendant; and defendant generally held a beneficial interest in the 



trusts. Most significant among the judge's findings was the absence of 
disclosure of the debts on the 2002 and 2004 mortgage loan applications 
and the loan officer's lack of recollection to corroborate defendant's 
testimony he orally revealed the debts. 
Even if plaintiff were aware of the borrowings, as defendant now argues, 
the judge determined defendant's claim of required repayment was neither 
binding nor determinative. Rather, he scrutinized the evidence and found 
defendant's assertions of necessary repayment was "not credible." We 
defer to these supported factual findings, including this credibility 
assessment. Cesare v. Cesare, , 154 N.J. 394. 412 (1998). Accordingly, 
we discern no basis to interfere with the conclusion plaintiff was not 
obligated to reimburse these monies. 
 

[Slutsky v. Slutsky, 451 N.J. Super.at 349-50.]   

 
In Monte v. Monte, the trial court divided the parties' assets equally but did not obligate 
defendant wife to repay loans from plaintiff husband's family.  As to the apportionment 
of debt, plaintiff alleged the court failed to apply proper legal standards in holding him 
solely responsible for the loans. The court held that the trial judge did not make 
adequate findings of fact and conclusions of law to enable a reviewing court to review 
his determinations and that a determination as to the existence, nature, extent and 
allocation of the debts alleged by plaintiff was necessary.  The Appellate Division 
reversed and remanded. 212 N.J. Super. 557, 560 (App. Div. 1986). 
 

Generally speaking, in dividing marital assets the court must take into 
account the liabilities as well as the assets of the parties. Finley v. Finley, 
422 N.E.2d 289, 295 (Ind.Ct.App.1981). In other words, if the assets are to 
be divided between the parties, the debts incurred in obtaining those 
assets should likewise be allocated between the parties.  Hansen v. 
Hansen, 302 N.W.2d 801 (S.D.1981). However, it may not be an abuse of 
judicial discretion to divide the assets of the parties equally without 
requiring them to share the debts. Levy v. Levy, 277 S.C. 576, 291 S.E.2d 
201 (1986). 
In a situation such as present here, plaintiff had the burden of establishing 
the traceable debts. Sharp v. Sharp, 58 Md.App. 386, 398 (1984). 
However, if the debt resulted because the husband intentionally 
dissipated marital assets "such intentional  dissipation is no more than a 
fraud on marital rights," and the debt will not be charged to the 
wife. Ibid. See Klingberg v. Klingberg, 68 Ill.App.3d 513, 25 Ill.Dec.246, 
386 N.E.2d 517 (1979) (dissipation found where husband 
used marital property for his own benefit for a purpose unrelated to the 
marriage at a time when the marriage was breaking down); In re Marriage 
of Sevon, 117 Ill.App.3d 313, 73 Ill.Dec. 41, 453 N.E.2d 866 (1983) (no 
dissipation where no evidence in record to indicate that wife spent the 
money for purposes unrelated to the marriage). In these cases the courts 
did not place any emphasis on the knowledge or awareness of the "victim" 



spouse concerning the loans but rather were primarily concerned with the 
purpose for which the monies were borrowed and spent. 
Defendant questions whether the loans from plaintiff's family are bona 
fide. Also, plaintiff indicated that he was not required to repay the loans 
until he sold the business or office building or became financially able. 
Under these circumstances it would not be equitable to require defendant 
to be charged with any portion of the loans if plaintiff is not likewise 
required to pay. Moreover, absent a finding as to whether the debts to 
plaintiff's relatives did or did not exist, it may be necessary for those 
relatives to establish the basis and amount of the debts. See Biddle v. 
Biddle, 166 N.J. Super. 1, 6-7 (App.Div.1979); Lee v. Lee, 133 Ariz.118, 
123, 649 P.2d 997, 1002 (Ct.App.1982) (court had no authority to order 
direct payment of contested debt from community assets where the 
husband contended that the debt to his wife's mother, who had not 
intervened in the action, had been forgiven). 
 
We do not know, and thus cannot review, the trial judge's reasons for his 
allocation of the debts.  The judge may have concluded that plaintiff had 
failed to sustain his burden of proving the fact and nature of the 
alleged debts; on the other hand, he may have concluded that 
the debts had been proved in whole or in part but that they should be 
allocated to plaintiff  for reasons which were unarticulated. We have no 
alternative but to remand the matter so that the trial judge can determine, 
upon proper findings of fact and conclusions of law, the existence, nature, 
extent and allocation of the debts alleged by plaintiff. 
 
 
[Monte v. Monte, 212 N.J. Super. 557 at 567-69.] 

 
 

Marital liabilities as well as marital assets must be considered when 
awarding equitable distribution. [ ]  "However, if the debt resulted because 
the husband intentionally dissipated marital assets such intentional 
dissipation is no more than a fraud on marital rights and the debt will not 
be charged to the wife." Monte, supra. If the defendant 
depleted marital assets to discharge his obligations, he would be charged 
with the amount of the depletion. Weiss v. Weiss, [226 N.J. Super. 281 
(App.Div.1988)]. Moreover, a party may not use marital  assets to defray 
support from current earnings and thereby defeat a spouse's interest in 
the asset at the time of equitable distribution. Lynn v. Lynn, 165 N.J. 
Super. 328 (App.Div.1979). 
 
[Brown v. Brown, 348 N.J. Super. 466, 473 (App. Div.) certif. denied, 174 
N.J. 193 (2002).] 
 

 



In Brown the parties' only marital debts as of the filing date were found to be an $ 
18,000 credit card debt and husband’s $ 1,500 dental bill. The trial judge rejected 
husband’s claim that he owed his brother $ 2,300 and his mother $ 21,850 as a result of 
loans he claimed he needed in order to comply with his support obligations. The total $ 
19,500 debt subject to equitable distribution was allocated 24% to wife and 76% to 
husband, thus rejecting husband’s contention that the credit card debt was not marital.  
That finding was not disturbed on appeal.  In reversing and remanding to determine the 
portion of the husband’s share in a family florist business which was gifted to him, and 
thus a determination of the value of the active increase in the business until the 
complaint filing date which was subject to equitable distribution, the Appellate Division 
permitted that on remand the trial judge would also be able to revisit alimony, child 
support and counsel fee awards.    
 

We recognize however, the interrelationship of equitable distribution, 

alimony, child support, and fee awards. See John D. Miller v. Margaret C. 

Miller, 160 N.J. 408, 420 (1999); Gladys Miller v. Jay Miller, 97 N.J. 154, 

171 (1984); Stamberg v. Stamberg, 302 N.J. Super. 35, 42 

(App.Div.1997); Koelble v. Koelble, 261 N.J. Super. 190, 192 

(App.Div.1992); Slayton v. Slayton, 250 N.J. Super. 47, 50 

(App.Div.1991). We therefore leave it to the discretion of the Family Part 

Judge on remand to reconsider alimony and child support determinations 

in light of any significant changes in equitable distribution to [wife] arising 

from [husband’s] holdings in [the family business] See Dotsko v. Dotsko, 

244 N.J. Super. 668, 682, (App.Div.1990); Borodinsky v. Borodinsky, 162 

N.J. Super. at 448.  

 

[Brown v. Brown, 348 N.J. Super. 466, 475-76 (App. Div. 2002)] 

 
In Clark v. Clark, plaintiff wife sought a judicial declaration that an insurance surcharge 
that was mandated consequent to her conviction for a quasi-criminal offense was 
a marital debt. Defendant husband sought a judicial declaration that the insurance 
surcharge was not a marital debt and that it should not be subtracted from 
the marital estate.  Pursuant to their divorce, plaintiff wife and defendant husband 
entered into a property settlement agreement that resolved all issues with one exception 
of this one. The trial court held that the debt was a civil penalty and was not related to 
the marital enterprise; therefore, it was not a necessary debt incurred by either spouse. 
The insurance surcharge was therefore a non-marital debt for which defendant owed no 
duty of contribution to plaintiff.  Clark v. Clark, 324 N.J. Super. 587, 589 (Ch. Div.  
1999).  
 

Characterization of debts as "marital" or "non-marital" is fact-sensitive and-
-once made--final. Mahoney v. Mahoney, 91 N.J. 488, 498 (1982). One 
appellate court has distinguished between "marital" debts, directly 
traceable to the acquisition of marital property, and "non-marital" debts, 



which are not. Schweizer v. Schweizer, 301 Md. 626, 484 A.2d 267 
(1984). If marital, the debts are subtracted from the total value of 
the marital property before distribution. If non-marital, they are taken into 
account as a reflection of the party's economic circumstances when the 
court determines the amount and method of payment of the award. Id. at 
637, 484 A.2d at 272. Indeed, debts deemed marital may nonetheless be 
allocated to one party based upon his or her greater earning 
potential. Painter v. Painter, 65 N.J. 196, 211 (1974). Facts may even 
support equal division of assets yet unequal allocation of debts. Levy v. 
Levy, 277 S.C. 576, 291 S.E.2d 201 (1982). …  
 
Courts predicate these decisions upon the reasons for which debts were 
incurred and the manner in which the funds thus generated were spent; 
knowledge or awareness of the "victim" spouse concerning the debts is 
neither determinative nor emphasized. 
…. Here, of course, defendant affirmatively seeks exclusion of the 
insurance surcharge from the marital estate at the trial level. Further, the 
property settlement agreement accords to each party one-half of the net 
value of the marital estate. As a result, neither party enjoys economic 
advantage….These parties suffer no demonstrated economic disparity in 
their respective circumstances as might support the characterization of the 
insurance surcharge as a marital debt. Certainly, plaintiff, as the assessed 
spouse, has failed to carry her burden that the debt is traceable to 
a marital asset [ citation omitted]. Defendant did not create the liability, [ 
citation omitted]; nor did he or the marital enterprise derive any benefit 
from the debt; [ citation omitted]. The surcharge bears no relationship to 
anything "necessary"; [ citation omitted].  Neither party stands to suffer a 
consequence of magnitude through non-payment given the net proceeds 
from sale of the marital home. [ citation omitted].  Plaintiff's present ability 
to pay thus renders unfair the imposition of vicarious liability upon an 
innocent spouse lacking both "evil-meaning mind" and "evil doing hand" [ 
citation omitted]. The parties' agreement on all other issues affords no 
basis for any other relief. 
The insurance surcharge is therefore a non-marital debt for which 
defendant owes no duty of contribution to the plaintiff. This issue thus 
resolved, the parties are left to the terms of their  property settlement 
agreement, Painter, supra, Schweizer, supra, Monte, supra, including 
release of all escrowed funds unto defendant. 
 

 

[Clark v. Clark, 324 N.J. Super.at 596-99.] 

 

 



 

For examples of concise yet comprehensive summaries on the issue of marital debt, 

consider the following, but be reminded of R.1:36-3 that these do not constitute any 

binding precedent and should not be cited. 

 

Milne v. Goldenberg, No. A-2822-07T3, 2009 N.J. Super. Unpub. LEXIS 2571, at *15-17 

(App. Div. Oct. 15, 2009) 

 

Garfinkel v. Garfinkel, No. A-4500-03T2, 2006 N.J. Super. Unpub. LEXIS 1334, at *28-

30 (App. Div. June 8, 2006) 



EVALUATING THE IMPACT OF MARITAL CONTRIBUTION  
WHEN EQUITABLY DIVIDING ASSETS  

 N.J.S.A. 2A:34-23.1(i) 
       
       By: Marie E. Lihotz, P.J.A.D. (retired) 
                                 Archer & Greiner, P.C., Haddonfield,  

      Princeton, Red Bank & Hackensack 
 
“When parties marry, it is assumed that both will make contributions to the social 

and financial success of the marital unit. When they divorce, it is expected that each party 
will receive his or her fair share of the fruits of those efforts by way of equitable 
distribution.”  Sculler v. Sculler, 348 N.J. Super. 374, 378 (Ch. Div. 2001). 
 
 

Once a trial judge determines an asset is included in the marital estate for purposes 
of equitable distribution and fixes the asset’s value, the judge must examine how to 
equitable allocate the asset between the parties.  One statutory factor underscoring the 
importance of efforts during the marriage is N.J.S.A. 2A:34–23.1(i), which weighs: 
 

The contribution of each party to the acquisition, dissipation, 
preservation, depreciation or appreciation in the amount or 
value of the marital property, or the property acquired during 
the civil union as well as the contribution of a party as a 
homemaker. 

  
The applicable public policy is simple:  

 
[T]the division of property upon divorce is responsive 

to the concept that marriage is a shared enterprise, a joint 
undertaking, that in many ways it is akin to a 
partnership,” Rothman [v. Rothman],  65 N.J. [219,] 229 
[(1974)], which values “[t]he nonremunerated efforts of raising 
children, making a home, performing a myriad of personal 
services and providing physical and emotional support . . .  
among other noneconomic ingredients of 
the marital relationship . . . . ”  Carr v. Carr, 120 N.J. 336, 347 
(1990) (quoting Gibbons v. Gibbons, 174 N.J. Super. 107, 
112–13 (1980)).  Marital assets acquired in the course of that 
joint undertaking fairly should be included in the marital estate 
subject to equitable distribution.  
 
[Genovese v. Genovese, 392 N.J. Super. 215, 225–26 (App. 
Div. 2007).] 
 

“Thus, the extent to which each of the parties contributes to the marriage is not 
measurable only by the amount of money contributed to it during the period of its 



endurance but rather by the whole complex of financial and nonfinancial 
components contributed.”  Carr, 120 N.J. at 347 (quoting Gibbons, 174 N.J. Super. 107, 
112–13). 
 

Various cases examine the types of facts impacting the contribution of each 
spouse to acquisition the acquisition, dissipation, preservation, depreciation or 
appreciation of marital assets.  A brief mention of the type of issues captured within this 
subsection is helpful. 

 
First, several cases discuss the transfer of pre-marital property to a spouse during 

the marriage.  See Pascarella v. Pascarella, 165 N.J. Super. 558, 564 (App.Div.1979) 
(upholding a trial judge's determination such a conveyance of pre-marital property 
constituted a gift); Perkins v. Perkins, 159 N.J. Super. 243, 246 (App. Div.1978) (same).  
But see Wadlow v. Wadlow, 200 N.J. Super. 372, 380–81 (App. Div. 1985) (reversing the 
trial judge's decision to include funds in the marital estate finding an absence of donative 
intent of an interspousal gift); Dutsko v. Dutsko, 244 N.J. Super. 668, 671 (App. Div. 1990) 
(same).  But even if pre-marital or excluded funds are used to acquire a marital home,   
for example, N.J.S.A. 2A:34-23.1(i) provides a basis to seek a disproportionate 
distribution because acquisition of the asset was effectuated principally by one party’s 
contribution.    
 

Second, are matters involving dissipation of marital assets.  “Although [t]he 
Legislature did not define ‘dissipation’ of marital property . . . the concept is a plastic one, 
suited to fit the demands of the individual case.”   Kothari v. Kothari, 255 N.J. Super. 500, 
506 (App. Div. 1992).  Dissipation may be found where a spouse, while the marriage is in 
“on the rocks,” uses marital property for his or her own benefit.   Ibid.   See also Painter 
v. Painter, 65 N.J. 196, 217 (1974) (“]A]ny disposition of property in fraud of the other 
spouse could be promptly made the subject of appropriate judicial action.”);  Monte v. 
Monte, 212 N.J. Super. 557, 567-68 (App. Div.1986) ( “Intentional dissipation” of marital 
assets by one spouse would constitute a “fraud on [the] marital rights” of the other 
spouse.).   But see Goldman v. Goldman, 248 N.J. Super. 10, 18 (Ch. Div. 1991) (rejecting 
charge of dissipation because plaintiff invested marital funds as part of a good faith effort 
to preserve marital business).   
 

Third, other typical distribution requests include payment for efforts by the non-
titled spouse to preserve, maintain or improve a non-marital asset.  Valentino v. Valentino, 
309 N.J. Super. 334, 340 (App. Div. 1998) (granting distribution based on use of marital 
income to pay-down mortgage on pre-marital commercial realty); Griffith v. Griffith, 185 
N.J. Super. 382, 385 (Ch.Div.1982) (same).  Further, the enhancement in value during 
the marriage attributed to the effort of the non-titled spouse is considered.  Scherzer v. 
Scherzer, 136 N.J. Super. 397, 401 (App. Div. 1975), certif. denied, 69 N.J. 391 (1976) 
(citations omitted). 

 
Perhaps a less well-known consideration is the effect of a lengthy marital 

separation.  When parties remain married, have not divided their assets or taken steps 
toward divorce, the inclusion of “assets acquired during the marriage” applies, but fairness 



directs distribution of each asset be examined to capture each party’s efforts toward 
“acquisition, dissipation, preservation, depreciation or appreciation.”  Genovese, 392 N.J. 
Super. 215 at 226.  See also Brandenburg v. Brandenburg, 83 N.J. 198, 208 (1980).  The 
asset distribution could be as varied as the extent and nature of the efforts expended, 
making “an across the board” percentage of every asset inappropriate.    
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DISPROPORTIONATE DISTRIBUTION OF MARITAL ASSETS TO COMPENSATE 
FOR DISPARATE 

ABILITY TO BECOME SELF-SUFFICIENT 

N.J.S.A. 2A:34-23.1(g) 
 

By: Marie E. Lihotz, P.J.A.D. (retired) 
   Archer & Greiner, P.C., Haddonfield, 
   Princeton, Red Bank & Hackensack 

 

“The word ‘equitable’ itself implies the weighing of the many considerations and 
circumstances that are presented in each case.”  Wadlow, 200 N.J. Super. 372, 377–78 
(App. Div. 1985).  “While . . . rules govern the eligibility of assets for equitable distribution, 
they do not prescribe the manner of that distribution.”  Brandenburg v. Brandenburg, 83 
N.J. 198, 210 (1980).  This determination lies in the discretion of the trial judge.  Wadlow, 
200 N.J. Super. 377   (“[W]e rely heavily, as we must, on the discretion of the trial judge 
in making these delicate and difficult judgments.”) (quoting Gibbons v. Gibbons, 174 N.J. 
Super. 107, 114 (App. Div. 1980), rev'd on other grounds 86 N.J. 515 (1981)).  
 

Never assume equitable distribution means equal division.  Rothman, 65 N.J. at 
232, n. 6 (rejecting a “presumptive . . . proportion, generally mentioned as 50%, of all 
eligible assets to each spouse”).  Accordingly, “a trial judge “does not fulfill his [or her] 
heavy judgmental obligation by routinely or mechanistically dividing the marital assets 
equally.”  Gibbons, 174 N.J. Super. at 114.  See also Stout v. Stout, 155 N.J. Super. 196, 
205 (App. Div. 1977); Gemignani v. Gemignani, 146 N.J. Super. 278, 282 (App.Div.1977).    
 

In deciding “how such allocation can most equitably be made[,]” Rothman v. 
Rothman,  65 N.J. 217, 232, (1974), the court must evaluate N.J.S.A. 2A:34-23.1(g): 
 

The income and earning capacity of each party, including 
educational background, training, employment skills, work 
experience, length of absence from the job market, custodial 
responsibilities for children, and the time and expense necessary 
to acquire sufficient education or training to enable the party to 
become self-supporting at a standard of living reasonably 
comparable to that enjoyed during the marriage or civil union.  

 
Although the listed considerations mirror those weighed when fixing alimony, the 

basis of the two awards are different.  “The distinctive interest vindicated by equitable 
distribution is highlighted by contrasting it with alimony, which ‘is awarded to defray the 
expenses of supporting a spouse post[-]divorce, whereas, fundamentally, equitable 
distribution is awarded for recognized contributions that each spouse has made toward 
the accumulation of property during the time span of the viable coverture.”  Mendell v. 
Mendell, 162 N.J. Super. 469, 475–76 (1978) (citation omitted).  Moreover, there are 
times when alimony is insufficient to equitable compensate a spouse for contributions 
made “to the joint marital enterprise,” through efforts expended in- or outside the home.  
Pascale v. Pascale, 140 N.J. 583, 609 (1995).   
 



A party who works an hourly-wage job while his or her spouse pursues higher 
education in a mid-term marriage, may be entitled to limited duration, rehabilitation and, 
possibly, reimbursement alimony, but those sums will not capture the sacrifice made to 
lay the foundation for the other spouse’s future economic success.  When you add to this 
mix the birthing and rearing of children, the disparity in opportunity increases, triggering 
an argument for a disproportionate asset distribution. 
 

An  example.  Parties married at age 23.  One spouse works in an office earning 
$50,000 per year, while the other spouse completed an undergraduate followed by an 
MBA degree in finance.  Upon graduation, the educated spouse moves obtains an entry 
level wall street position earning $80,000 per year.  Over the ensuing years, the wall street 
spouse changes jobs in an effort to advance, which require the couple to move.  The 
moves also require the office worker to change jobs.  The parties acquired equity in a 
condo, a stock and retirement accounts.  After nine years of marriage, the wolf of wall 
street files for divorce.  The office worker’s salary is $58,000 and the wall street spouse 
earns $90,000, but is on the verge of moving to a position that could net as much as 
$500,000 in commissions and bonuses.  Statutory alimony would not recognize the efforts 
of the office-worker spouse through the early years of the marriage, including possible 
delay of career pursuits because of the moves, which allowed the other spouse to pave 
the way for imminent wall street success.  However, subsection (g) captures the legal 
entitlement to do so.  
 
Another example.  The parties are married for eighteen years and have three children.  
Both contributed to their modest assets and lifestyle.  At different times, each party’s 
earnings exceeded the other’s, but generally their incomes were within $10,000 of each 
other, except when during birth of the children, which limited that spouse’s income to 
family leave.  One spouse, learned of a bequest from a wealthy grandparent.  When 
received, the money will allow that spouse to cease working and follow a dream of 
photographing the UNESCO World Heritage Sites.  Prior to the distribution of the 
grandparent’s estate, the beneficiary spouse files for divorce.  The facts suggest alimony 
may not be appropriate or at best will be modest.  Nevertheless, as a matter of law and 
equity, using subsection (g), the argument to claim significant disproportionate distribution 
of the marital assets arises, not only because of the employment and career disruption 
because of child bearing, but also as a result of the responsibility as principle caregiver 
of the teenage children.   
 
“Only if it is clearly understood that far more than economic factors are involved, will the 
resulting distribution be equitable within the true intent and meaning of the statute.”  Carr 
v. Carr, 120 N.J. 336, 347 (1990) (quoting Rothman,  65 N.J. at 229). 
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EVALUATING AND APPLYING THE STANDARD  OF LIVING ESTABLISHED  

DURING THE MARRIAGE OR CIVIL UNION 

N.J.S.A. 2A:34-23.1(D) 

Albertina Webb, Esq. 

Hill Wallack, PA 

Red Bank, New York, Princeton,  

Cedar Knolls, Yardley 

 

 

  Every family as a different “lifestyle” or “standard of living” established during 

their marriage or civil union.   In order for the court to evaluate whether the client’s “standard of 

living” should result in more, less or the same for purposes of equitable distribution, you must 

first establish your client’s lifestyle or standard of living.   

  How to prove standard of living: 

1. Case information statement – discrepancies between the parties 

2. Forensic accountant 

3. Photographs life style 

4. History of spending/saving/debt 

5. Review credit card statements 

6. Review of what is not there 

  Crews v. Crews – 164 N.J. 11 (2000) – the objective of alimony is the 

continuation of the standard of living enjoyed during the marriage that should be maintained for 

both parties.   

  Slutsky v. Slutsky (unpublished decision) – “lifestyle matters” 

  Needs of the parties matters.   DeVane v. DeVane, 280 N.J.Super 488 (App. Div. 

1995).   
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EVALUATING AND APPLYING THE WRITTEN AGREEMENT MADE BY THE PARTIES 

BEFORE OR DURING THE MARRIAGE OR CIVIL UNION CONCERNING AN 

ARRANGEMENT OF PROPERTY DISTRIBUTED 

 

N.J.S.A. 2A:34-23.1(E) 

 

New Jersey has a strong policy of using and enforcing consensual agreements to 

resolve marital issues dating back many years.  Written agreements prepared by the parties or on 

their behalf, that resolve all issues between the parties seeking to divorce are supported by the 

courts “strong public policy favoring stability of arrangements.”  Smith v. Smith, 72 NJ 350 

(1997); Petersen v. Petersen, 85 N.J. 638 (1981); Gordon v. Gordon, 342 Md. 294 (1996); 

Schlemm v. Schlemm, 31 N.J. 557 (1960). 

The goal of equitable distribution "is to effect a fair and just division of marital 

[property]." Elrom v. Elrom, 439 N.J. Super. 424, 444 (App. Div. 2015) (alteration in original) 

(quoting Steneken v. Steneken, 183 N.J. 290, 299 (2005)).  When determining an award for 

equitable distribution, the trial court "must identify the marital assets, determine the value of 

each asset, and then decide `how such allocation can most equitably be made.'" Ibid. (quoting 

Rothman v. Rothman, 65 N.J. 219, 232 (1974)).  Additionally, 

the judge must consider, but is not limited to, the sixteen statutory factors set forth in 

N.J.S.A. 2A:34-23.1. Fashioning an [equitable distribution] of marital assets and debts 

requires more than simply "mechanical division"; it requires a "weighing of the many 

considerations and circumstances . . . presented in each case." 

 

[Ibid. (final alteration in original) (quoting Stout v. Stout, 155 N.J. Super. 196, 205 (App. 

Div. 1977)).] 

 

Keeping this in mind, written agreements can impact equitable distribution. 

 

1. PRENUPTIAL AGREEMENTS – N.J.S.A. 37:2-38 

 

37:2-38. Enforcement of premarital or pre-civil union agreement; generally.  
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Pre-nuptial agreements, in writing, that are made in contemplation of marriage, 

are enforceable if they are fair and just.  D'Onofrio v. D'Onofrio, 200 N.J.Super. 361, 366-67, 

491 A.2d 752 (App.Div.1985);  DeLorean v. DeLorean, 211 N.J.Super. 432, 435, 511 A.2d 1257 

(Ch.Div.1986);  Marschall v. Marschall, 195 N.J.Super. 16, 28, 477 A.2d 833 (Ch.Div.1984).  

 

See also Chrisomalis v. Chrisomalis, 260 N.J. Super 50 (App. Div. 1992); 

D’Onofrio v. D’Onofrio, 200 N.J. Super. 361 9App. Div. 1985). 

 

Rogers v. Gordon, 404 N.J. Super 213 (App. Div. 2008) holding that a prenuptial 

agreement may be declared unconscionable based on the case law at the time the agreement was 

signed.  

Chaudry v. Chaudry, 159 N.J. Super 566 (App. Div.) certify. Denied, 78 N.J. 335 

(1978) where the validity of Pakistani nationals premarital agreement was entitled to recognition 

in New Jersey even though under New Jersey law the agreement would most likely have been set 

aside as unconscionable even though the agreement had been upheld by Pakistani Courts.   See 

also, Delorean v. Delorean, 211 N.J. Super 432 (Ch. Div. 1986). 

McGee v. McGee, 277 N.J. Super 1 (App. Div. 1994) where the premarital 

cohabitation period considered in equitable distribution decision. 

Tannen v. Tannen, 416 N.J. Super 248 (App. Div. 2010) cert. granted, 205 N.J. 80 

(2011) where there was no exclusion of husband’s premarital investment when funds paid for 

family lifestyle, income and earnings, deposit of income tax refund, were also deposited into that 

account. 

The burden of proof to set aside a premarital or pre-civil union agreement shall be 

upon the party alleging the agreement to be unenforceable. A premarital or pre-civil union 

agreement shall not be enforceable if the party seeking to set aside the agreement proves, by 

clear and convincing evidence, that:  

 

a.  The party executed the agreement involuntarily; or  

b.  (Deleted by amendment, P.L.2013, c.72) 

c.  The agreement was unconscionable when it was executed because that party, before 

execution of the agreement:  
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(1) Was not provided full and fair disclosure of the earnings, property and financial obligations 

of the other party;  

(2) Did not voluntarily and expressly waive, in writing, any right to disclosure of the property or 

financial obligations of the other party beyond the disclosure provided;  

(3) Did not have, or reasonably could not have had, an adequate knowledge of the property or 

financial obligations of the other party; or  

(4) Did not consult with independent legal counsel and did not voluntarily and expressly waive, 

in writing, the opportunity to consult with independent legal counsel.  

d. The issue of unconscionability of a premarital or pre-civil union agreement shall be 

determined by the court as a matter of law. An agreement shall not be deemed unconscionable 

unless the circumstances set out in subsection c. of this section are applicable.  

Amended 2006, c.103, s.33; 2013, c.72, s.2. 

 

HOT TIP:  HOW TO SET ASIDE A PRENUPTIAL AGREEMENT, PROVIDE PROOF 

THAT: 

 

1.  The party executed the agreement unwillingly; 

 

2.  The agreement was unjust at the time the enforcement was sought – fraud, coercion, 

unconscionability, unfair dealings, duress; or 

 

3.  That party, before execution of the agreement: 

 

 a.   Was not provided full and fair disclosure of the earnings, property and financial 

obligations of the other party; 

 

 b.   Did not voluntarily and expressly waive, in writing, any right to disclosure of the 

property or financial obligations of the other party beyond the disclosure provided; 

 

 c.   Did not have, or reasonably could not have had, an adequate knowledge of the 

property or financial obligations of the other party; or 

 

 d.   Did not consult with independent legal counsel and did not voluntarily and expressly 

waive, in writing, the opportunity to consult with independent legal counsel 
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Additionally, if the marriage is found to be fraudulent or void for some other reason, argue that 

the prenuptial agreement should only be deemed enforceable to the extent required to avoid an 

unjust outcome. 

2. MID MARRIAGE or POST-NUPTIAL AGREEMENTS 

 

  Post nuptial agreements made at the end of a marriage made while the parties are 

contemplating divorce are enforceable as long as: (1) the agreement is in writing; (2) the 

agreement is notarized; and (3) the agreement must be done with fair disclosure between the 

parties.  Pacelli v. Pacelli, 319 N.J. Super. 185, 188 (App. Div. 1999).  

  Furthermore, agreements made at the end of a marriage (i.e., parties know that 

they are going to be divorcing and no longer married) in contemplation of a divorce and to fix 

each party's economic rights on entry of a divorce judgment are enforceable if  “fair and 

equitable.”  Lepis v. Lepis, 83 N.J. 139, 148-49, 416 A.2d  45 (1980);  Petersen v. Petersen, 85 

N.J. 638, 642, 428 A.2d 1301 (1981);  Berkowitz v. Berkowitz, 55 N.J. 564, 569, 264 A.2d 49 

(1970);  Schlemm v. Schlemm, 31 N.J. 557, 581-82, 158 A.2d 508 (1960).  

a. Difficult to enforce 

b. Coercive in nature 

c. Best to have counsel on both sides 

  Fair disclosure means  “full disclosure of relevant information regarding the 

parties’ assets.” Id.   Furthermore, while Pacelli, does not state that both parties “must” be 

represented by counsel, it did state that they “should be represented by counsel.” Id. (emphasis 

added).   

3. CONSENT ORDER 

 

a. Enforceable if signed by all parties 

b. Should be filed with the court 

 

4. MEMORANDA OF UNDERSTANDING (MOU) 

 

a. Prepared by mediator – covered under R. 1:40-4(d) 

b. Enforceable if signed by all parties and mediator 

c. Not enforceable if not signed 

d. Not admissible if mediator privilege not waived by all parties R.1:40-4 
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EVALUATING AND APPLYING TO EQUITABLE DISTRIBUTION PRINCIPLES THE 

EXTENT TO WHICH A PARTY DEFERRED ACHIEVING THEIR CAREER GOALS 

 

N.J.S.A. 2A:34-23.1(O) 

 

 Women and middle aged women in particular, are at more of a disadvantage getting 

divorced when they have elected to defer their career opportunities during the marriage.  There is 

a significant hurdle for them for choices of employment, career opportunities and available 

positions.  But how do you prove that their lack of employment or employment opportunities 

was a result of the marriage, agreement made during the marriage or a personal choice? 

 

HOT TIPS: 

 

a. Need an expert to prove waiver of employment opportunity 

b. Hire good employability expert showing client’s missed opportunities 

c. Consider skewed distribution of assets as a result of “missed opportunities” 

d. Career to have already started is more persuasive 

e. Argue skewed distribution should be made as one party has higher earning capacity 

f. If court responsibility in making decision is to maintain the standard of living, and 

party unemployed during the marriage, do they not get to stay unemployed?  Does it 

matter whether caring for young children?  Agreement between the parties not be 

work matter? 

 

 

See also Frank Louis, Esq., Spousal Fiduciary Responsibilities, 30 N.J.F.L. 54, article which 

discusses imputation of income for underemployed spouses and responsibilities due each spouse 

upon divorce.  
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           HOT TIPS FOR EQUITABLE DISTRIBUTION: FACTORS A, C AND L.    

           By: Paris P. Eliades, Esq.   

  

Equitable Distribution Factors (a) and (c) – Length of the marriage and Assets and 

Income brought into the marriage by each party 

  

          In Thieme: v. Aucoin-Thieme, 227 N.J. 269 (2016), the Court was called upon to 

decide whether the former Wife was entitled to share in a significant bonus received by 

the Husband roughly 3 months after the parties divorced, but paid based upon the 

Husband’s work for a company over his entire 13-year career which encompassed the 

parties’ premarital 8 year cohabitation. 

          The parties began their relationship in 2001. In 2003 their daughter was born.  On  

August 10, 2010 they married and a complaint for divorce was filed 14 months later. 

          Throughout the parties’ relationship, the Husband worked as a consultant, and 

later Director of Special Projects, for a biotechnology company known as IBG.  The 

company was started and owned by two brothers. While the Husband retained no equity 

interest, he was by all accounts considered a very devoted and valuable employee.   

          Prior to the marriage, the brothers had promised the Husband that if they ever 

sold the company, they would compensate him in a manner that was commensurate 

with his contributions to the company.  There was no specific sum of money or method 

expressed for how the Husband’s contributions would be calculated.  This promise was 

memorialized in a document prepared by the Husband prior the marriage in 2002 

entitled “Statement of Understanding.”      

         During the parties’ cohabitation, and at the Husband’s insistence, the Wife did not 

work outside of the home and instead took care of their daughter and ran their financial 

world.  By all accounts the Husband was a “workaholic,” sometimes working 90-100 

hours per week.  At times, the Wife  became resentful of the demands the Husband’s 

job placed on him and arguments would ensue.  There was evidence in the form of 

emails in which the Husband promised that he would provide the Wife with a share of 
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any eventual bonus. In these emails he acknowledged that he believed her share would 

date back until the time their daughter was born, a date prior to the marriage.  The 

emails further contained acknowledgements by the Husband that he would compensate 

her “regardless of our circumstances” because she had sacrificed her own career for 

him and their family.   In an email written July of 2010, several few months before the 

Complaint for Divorce was filed the Husband wrote: 

“This email is an acknowledgment that you have had to give up your 

career and educational aspirations in order to stay at home with [our 

daughter] while I worked and pursued my career. You have put your 

career aside so I could advance mine. I understand that this has been a 

great sacrifice for me and for our family. I also understand that in the 

future, regardless of our circumstances, it is appropriate that I support you 

fully in recognition of this sacrifice.”  Id. at 277. 

          In 2006, talks surfaced to sell the company. In partial reliance upon the 

expectation of the eventual bonus the parties bought a home.  That sale never 

materialized. 

          In 2011, shortly after the parties married, the conflict in the marriage reached 

critical mass. The Wife had written a series of abusive and disparaging emails to the 

company’s owners and employees. A complaint for divorce was filed fourteen months 

after the wedding and the parties were divorced in 2012.   

           The MSA made no reference to the bonus.  However, three months later, the 

brothers sold the company and the Husband was paid $2,250,000.00.  When the Wife 

learned of the bonus, she filed a post-judgment motion for equitable distribution of the 

bonus, advancing alternative theories of recovery .   

           The trial court held that the Wife was entitled to equitable distribution of the 

bonus that was earned from the date of the marriage to the date of the Complaint, but 

precluded consideration for any time prior to the marriage.  In so deciding the trial court 

rejected any suggestion that the Husband had committed fraud. The Appellate Division 

affirmed.  
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          With respect to the Wife’s statutory claim for a share of the bonus under NJSA 

2A:34-23.1, the Supreme Court agreed with the trial court and the Appellate Division 

that the Wife was not entitled to equitable distribution under the statute.   

          The Supreme Court also rejected the theory that the asset was acquired in 

contemplation of marriage under the Appellate Division decisions of Weiss v. Weiss, 

226 N.J. Super 281, 287 (App. Div.) certif. denied, 114 N.J. 287 (1988); Berrie v. Berrie, 

252 N.J. Super 635 (App. Div. 1991).  Specifically, the Court held, “that the trial court 

correctly allocated the distribution of Thieme’s Closing Bonus to premarital and marital 

portions and properly deemed only the portion of the compensation that was earned 

during the parties’ marriage to be a marital asset subject to equitable distribution.”  Id. at 

287.  The Court further held that neither Weiss not Berrie were applicable to “premarital 

compensation”.  Thieme, supra 227 N.J. at 286.  

          The Wife however advanced an additional argument that she was entitled to a 

portion of the pre-marital bonus based upon equitable principles, and the Court agreed.  

The Court found that the Wife was entitled to the equitable remedy of a constructive 

trust for a share of the bonus earned prior to their marriage.  The Court accepted that 

the Wife was entitled to relief under the theory of unjust enrichment.  To prove a claim 

for unjust enrichment, a party must demonstrate that the opposing party “received a 

benefit and that retention of that benefit without payment would be unjust.” Iliadis v. 

Wal–Mart Stores, Inc., 191 N.J. 88, 110, 922 A.2d 710 (2007) (quoting VRG Corp. v. 

GKN Realty Corp., 135 N.J. 539, 554, 641 A.2d 519 (1994)). “That quasi-contract 

doctrine also ‘requires that plaintiff show that it expected remuneration from the 

defendant at the time it performed or conferred a benefit on defendant and that the 

failure of remuneration enriched defendant beyond its contractual 

rights.’” Ibid. (quoting VRG Corp., supra, 135 N.J. at 554, 641 A.2d 519). 

          Under this equitable remedy, and not under the auspices of the equitable 

distribution statute, the Supreme Court found Wife was entitled to recover.  The Court’s 

reasoning was as follows:  

1. The possibility of the bonus influenced their decisions as a couple, i.e. buying 

the house.  “The prospect that [Husband] would be generously compensated 
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was a significant factor in the parties' personal and financial planning from the 

early stages of their relationship.  [Husband] and [Wife] each relied on the 

expectation of deferred compensation if [the company Husband worked for] 

were sold as they made important decisions for themselves and their family.”  

Thieme supra 227 N.J. at 290. 

2. The prospect of the bonus was more than wishful thinking.  It was a real 

possibility based upon the Statement of Understanding signed by the brothers 

and the Husband.  “[I]t conveyed an important message. IBG's owners 

acknowledged their intention to compensate their key employee and longtime 

friend in a manner commensurate with his pivotal role in the success of their 

business.”  Thieme supra 227 N.J. at 290.    

3. The Husband rejected all other employment prospects and threw himself into 

this business. [“Husband] firmly opposed any suggestion that he pursue less 

demanding employment and take on a more active role in their daughter's 

care so that [Wife] could seek work outside the home. He reasoned that his 

work at IBG was crucial to the family's future.”  Thieme supra 227 N.J. at  

291. 

4. The Wife’s efforts in raising their child and running their household enabled 

the Husband to focus on his career with IBG and work those significant hours.  

“[F]or most of their time together, [Wife’s] efforts enabled [Husband] to focus 

almost exclusively on IBG, and thus supported his professional development.”  

Thieme supra 227 N.J. at  291-292.  

5. The Husband’s emails manifested his intention that she would share in the 

bonus, even before the marriage, dating back to the time their daughter was 

born.  He promised to compensate her regardless of their circumstances.  

Even during the divorce proceedings, the Husband emailed the Wife stating 

that the amount of money he would eventually give her if the company sold 

would “shock” her attorney.” Thieme supra 227 N.J. at  276. 

          Based upon the totality of these facts and noting the “extraordinary 

circumstances” of the case, the Supreme Court determined that in addition to equitable 

distribution of that component of the bonus acquired during the marriage she was 
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entitled to some amount of the bonus acquired during the parties cohabitation under the 

theory of unjust enrichment.  The Court gave no instruction, and made no comment, on 

the timeframe in which Wife’s share should be determined or the amount of the trust or 

the potential tax treatment. 

          There were two aspects of this case that were critical to the Court’s opinion.  

First, the overt promises and representations the Husband made to the Wife that he 

intended she would share in any eventual bonus “regardless of their circumstances.” 

Such a promise created an incentive for the Wife to support the Husband’s career 

regardless of their marital status.  

          Second, the bonus was not a mere hopeful promise.  It was a tangible reward 

whose potential permeated and influenced their existence.  Because the Wife altered 

her life in reliance on this promise, she should be entitled to share in the compensation. 

          This case opens the door to the possibility of expanding the assets eligible for 

distribution, apart from the statute, where equity requires.  It represents an alternative 

avenue of recovery beyond and in addition to the equitable distribution statute.   

 

          Is it fair that the equity in a home in a 5-year marriage is equally shared between 

parties when one party made the down payment from pre-marital funds in a jointly 

owned home where both parties worked to capacity where there are no children? It 

must be remembered that we are not a community property state and our courts have 

consistently disavowed such a formulaic approach to equitable distribution.   

“The suggestion has been offered that in undertaking to effect an equitable distribution 

of marital assets, the trial court should, to establish a starting point, presumptively 

assign some proportion, generally mentioned as 50%, of all eligible assets to each 

spouse. We disapprove of this proposal. No basis for it is to be found in the statute 

itself, it would import into our law concepts now held chiefly, if not solely, in those states 

where community property law principles have gained acceptance, and we foresee that 

it might readily lead to unjust results. Rejecting any simple formula, we rather believe 
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that each case should be examined as an individual and particular entity. The point has 

been well expressed in an opinion of the Supreme Court of Wisconsin: 

The formula for division derives from the facts of the individual case. If it is 

argued that this approach gives great leeway and also places a heavy 

responsibility on trial courts in divorce cases, there is no gainsaying that fact. 

However, both flexibility and responsibility are called for by the endless variety of 

human situations that come to court in family cases. No two are exactly alike. 

(Lacey v. Lacey, 45 Wis.2d 378, 173 N.W.2d 142, 145 (1970)).”   

 

Rothman v. Rothman, 65 N.J. 219, n.6 (1974). 

 

         In far too many instances our inclination is to robotically divide the value of an 

asset subject to equitable distribution equally, an approach that has been repeatedly 

disapproved of by the courts.  Logic, common sense and principles of equity suggest 

that this is more likely appropriate in long-term marriages.  Conversely, those same 

considerations do not necessarily apply in short term marriages. Should a 401K earned 

during a 3-year marriage be treated the same as a 401K earned in a 17- year marriage? 

As we hear all too often, facts matter. If both parties are young and worked during their 

3-year marriage with no children should the length of the marriage affect the ultimate 

distribution of a pension or retirement plan? 

           “In Rothman v. Rothman, 65 N.J. 219, 232, 320 A.2d 496 n. 6 (1974), the Court 

expressly disapproved of a presumption of equal distribution of marital assets noting 

that such a presumption found no support in the language of the statute and could lead 

to inequities. We can readily envision situations in which a per se equal distribution rule 

would be patently inequitable due to, for example, widely disparate educational 

backgrounds and earning capacities between the spouses or one spouse's affliction 

with a debilitating medical condition. We depart from Alston, however, and decline to 

emphasize one factor over others. Rather, we conclude that the trial judge should apply 

all the factors set forth in N.J.S.A. 2A:34-23.1 and distribute the marital assets 
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consistent with the unique needs of the parties.”  Devane v Devane, 280 N.J. Super 

488, 493 (App. Div. 1995).             

         Query can or should the date of separation be a factor in determining the 

allocation of an asset for ED purposes? “[T]he division of property upon divorce is 

responsive to the concept that marriage is a shared enterprise, a joint undertaking, that 

in many ways it is akin to a partnership”. Rothman, supra 65 NJ at 229.     

          The term “during the marriage” has been defined to mean the property acquired 

between the date of marriage and the filing date of the complaint for divorce. Painter v. 

Painter, 65 N.J. 196, 217-18 (1974). This principle has only been modified where 

another end date can be clearly ascertained. For example, in DiGiacomo v. DiGiacomo, 

80 N.J. 155, 159 (1979), the Supreme Court held that the date of an oral agreement, 

followed by the actual division of property could be construed as the marriage end date. 

In Smith v. Smith,  72 N.J. 350, 361-362 (1970) the Court held that the date of the 

parties' written separation agreement was irrefutable evidence of the marriage's end 

date. In contrast, a lengthy separation accompanied by the division of some assets and 

the payment of support was insufficient to support a conclusion that the marriage ended 

prior to filing the divorce complaint. Brandenburg v. Brandenburg, 83 N.J. 198, 209 

(1980). 

         Beyond evidence of an agreement, oral or otherwise, can there be circumstances 

when parties separate and they are no longer considered to exist as a shared enterprise 

or partnership? 
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Equitable Distribution Factor (l) – The need of a parent who has physical custody 
of a child to own or occupy the marital residence and to use or own the 

household effects  

           In the unreported case of Donahue v. Donahue, 2005 WL 2897350 the Appellate 

Division concluded that permitting the wife to remain in the home with the children was 

“sound and would not be disturbed”  Specifically, the trial court stated: 

“Equitable distribution factor 12 requires the Court to consider the need of 

the custodial parent to own or occupy the marital residence and to use or 

own the house or effects. The large number of children and the 

defendant's income suggest that it is appropriate that plaintiff and 

the children continue to occupy the marital residence and that plaintiff and 

the children keep the essential household effects and 

the children's furnishings in their bedrooms and their other personal 

property. Otherwise the children's lifestyle would be drastically changed.”  

           This case highlights the fact this factor of the equitable distribution statute 

requires us to consider the children’s needs in the appropriate circumstances when 

effectuating equitable distribution.  For example, if the children are going to remain in 

the home, do the household effects need to be largely preserved for their comfort?  

Should more television sets remain at home with the children?  Should their bedrooms 

remain intact?  Should the couches in the family room remain, the kitchen table or the  

ATV’s when there is a large piece of property?   

            These decisions may require unequal treatment of other assets to compensate 

the departing spouse from leaving behind the majority of the household’s contents.   

 



EFFECTIVE USE OF STATUTORY TRUST DEVICES 

There are specific instances where methods of practice 

develop and are followed without regard to the specific law upon 

which those principles presumably are based.  A good example is 

the often rote utilization of restraints purportedly authorized by 

the DeVita decision without regard to the more thoughtful analysis 

in Kelly v. Kelly, 217 N.J. Super. 417 (Ch. Div. 1987). 

A careful reading of DeVita reveals that all the Appellate 

Division did was affirm, in a fact-sensitive case, a discretionary 

determination by a trial court.  DeVita v. DeVita, 145 N.J. Super. 

120 (App. Div. 1976).  Yet, courts now grant DeVita restraints as 

if they were directed to do so by the Appellate Division.  Kelly, 

in sharp contrast, and in a manner consistent with overall law, 

deals with the issue from the standpoint of a child’s best interest 

transforming automatic restraints into judicial determinations 

based upon a factual analysis done in the child’s best interest.   

Similarly, lawyers have utilized the statutory authority 

provided to judges to create trusts assuming, incorrectly, there 

first must be a pattern of noncompliance before assets will be 

held in trust.  That view arises from the misinterpretation of the 

Appellate Division decision in Lynn v. Lynn, 165 N.J. Super. 328 

(App. Div. 1979).  While people refer to Lynn Trusts, there is 

nothing in either the statute or the decision that would suggest 

trust devices be used so narrowly. 
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Pursuant to both N.J.S.A. 2A:34-23 (support) and N.J.S.A. 

2A:34-23.1 (equitable distribution) a court has authority to 

establish a trust to guarantee ongoing compliance with an order 

directing payment of money.  A substantial argument exists that 

the legislative judgment, both the alimony and equitable 

distribution statutes, authorized judicial establishment of trusts 

to guarantee financial obligations, represents an unambiguous 

policy statement that courts should not hesitate to use all powers 

legislatively authorized to protect those in need of protection.  

The Supreme Court, in language before the broad legislative grant 

of authority, advised trial courts to view the use of trusts 

“sympathetically.” 

Further support is provided by Lynn itself, where the court 

rejected Dr. Lynn’s contention that before a trust could be imposed 

there first must be a finding that he “deliberately” contrived to 

frustrate his support obligations before capital can be invaded to 

supplement child support payments out of current income. 

Thus, despite common perceptions the Appellate Division 

specifically rejected the imposition of a trust without findings 

of wrongdoing that is inconsistent with Painter’s view they be 

“sympathetically” used and expressly contradicted by the statute 

which contains no preconditions.  Painter v. Painter, 65 N.J. 196, 

212-213 (1974) 
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Attorneys are free to argue that the legal standard as it 

relates to child support trust should be a best interest analysis, 

and as to equitable distribution one simply of fairness.  It is 

reasonable to provide security for any deferred payment of 

equitable distribution by establishing of a trust.  Certainly, if 

there is any evidence of noncompliance, argument for imposition of 

a trust is enhanced, but attorneys should creatively use an 

approach that at least in my experience is ignored because of a 

clear misunderstanding as to the scope of a court’s authority to 

utilize this remediative device. 

 



WHAT IS THE IMPACT OF A PROFESSIONAL’S 

PREMARITAL SKILL AND EXPERTISE IN THE 

VALUATION AND DISTRIBUTION OF A PROFESSINAL 

PRACTICE ACQUIRED DURING THE MARRIAGE? 

 

The Symposium has traditionally provided the opportunity for 

new ideas to be raised, discussed and tested in the cauldron of 

intellectual debate. Historically, concepts initially raised at 

Symposium are now accepted parts of our law which is now more 

complex and multifaceted, particularly as it relates to Equitable 

Distribution than it was years ago. For a new concept to be adopted 

as part of our Jurisprudence, particularly as it relates to 

Equitable Distribution, it must be logical, economically realistic 

and firmly rooted in the Public Policy underpinning N.J.S.A. 2A:34-

23.1. The issue presented not only furthers that policy, it is 

both economically realistic and fair. 

New Jersey quite properly views marriage as a partnership. 

Rothman v. Rothman, 65 N.J. 219, 229 (1974) (“marriage is akin to 

a partnership”); when that partnership ends the economic fruits 

acquired, nurtured, developed, and preserved during the 

partnership should equitably be shared. What constitutes a 

distribution that is equitable has over time been impacted by ideas 

advanced not only at the Symposium, but through creative arguments 

of lawyers in development of our case law. Ideas which firmly rest 

of public policy, reflect economic reality help achieve the goal 

of Equitable Distribution that Judge Pashman succinctly identified 
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in Kikkert, the purpose of Equitable Distribution is to achieve a 

fair result. Kikkert v. Kikkert, 88 N.J. 4 (1981). 

While it is not, and should not be the subject of debate, 

assets acquired before the formation of the partnership, i.e. pre-

marital assets, are not distributed, this Note will nonetheless 

address, as a Fairness imperative and a Distribution factor, that 

a spouse’s pre-marital skill, expertise, economic contacts 

unrelated to ownership of a pre-marital business must be considered 

in the distribution of a marital business. It is not the purpose 

of this Note to argue that pre-marital skill, expertise or economic 

contacts create an immunity issue when a marital business is 

distributed; rather, when the owner’s pre-marital intangible 

assets provide the evidential basis for concluding marital 

business has value, it is a Fairness factor, that should be 

considered in determining how an asset is to be distributed under 

N.J.S.A. 2A:34-23.1. It would not be inappropriate to also note 

that the definition of Property to qualify for distribution focuses 

on whether “it is attributable to the expenditure of effort by 

either spouse”. See Pascale v. Pascale, 140 N.J. 583, 609 (1995); 

Painter v. Painter, 65 N.J. 196, 214 (1974). The creation of the 

particular skill and expertise was not done by the “expenditure of 

effort” by either spouse; it existed prior to the marriage. 

To provide factual context and to be utilized for analysis, 

there 2 separate and distinct factual scenarios offered:  (i) 
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involving a professional practice; (ii) a business. For the 

professional practice I ask you assume facts which are not unusual.  

Assume a 32 year old lawyer becomes engaged while he is employee 

of a law firm. He has no ownership interest in that firm, but he 

has worked there for five years.  During his employment, he gained 

very advanced trial skills, developed a superb reputation with the 

trial bench, and has an expertise with complex cases. Most notably, 

he has been quite successful in convincing juries of the 

correctness of his clients’ position and obtained substantial 

recoveries.  As a result, he has a loyal referral base which 

continually provides him with a stream of ever-increasing valuable 

cases.  As a result of his reputation, he lectures for ICLE and 

has written articles cited by Courts.  He is acknowledged to be an 

expert in his field.  

Ultimately, he decides that he would like to start his own 

firm. He does 8 months after he is married.  There is no dispute 

that his new firm was acquired during the marriage and did not 

exist before the marriage.  Yet, the day he opened the firm, he 

had a pre-existing reputation as a skilled trial lawyer, was an 

acknowledged expert, had a substantial referral basee.  During the 

marriage, his success continued so that when the Divorce Complaint 

was filed his wife’s forensic experts, Gonoff and Gonoff, 

calculated a substantial value for his practice, arguing his income 
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was a reflection of his excellent reputation, strong referral base, 

elevated income, all of which was factually accurate.1 

The issue presented is not one of immunity but distribution. 

If a professional, be it lawyer, doctor, dentist, or engineer has 

had a successful Practice started during the marriage, but that 

success is directly linked and indisputably related to the skill 

and expertise developed before the marriage, what is the impact on 

Equitable Distribution?  This is not adopting New York’s theory of 

Equitable Distribution that a professional license in it of itself 

is a distributable asset; rather, it is that the economic 

components which comprise the value of an enterprise were acquired, 

developed before the marriage, creating an issue whether these 

facts have relevance in the fairness of a distribution under 

N.J.S.A. 2A:34-23 or are they legally irrelevant simply because 

the business was acquired during the marriage. Is that the 

beginning and the end of the argument? No case law in New Jersey 

addresses this issue? There is no reported case in New Jersey 

addressing the issue.  An examination of our Equitable Distribution 

statute, and the policy it represents, nonetheless is instructive. 

Similarly, assume someone works for a business as an employee, 

is unmarried. He or she develops an understanding of that business, 

makes economic contacts utilized after the marriage to open a 

                     
1 Certainly, an argument exists these elements should increase her Reasonable 

Compensation and decrease the valuation of his Practice. 
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similar business. Those pre-existing intangibles generate income 

which translates into a significant value for an enterprise created 

during the marriage, but the elements which created the value is 

linked to the pre-marital attributes. The asset is acquired during 

the marriage and has significant value. Since prior to the marriage 

the business owner was simply an employee the entity formed during 

the marriage is not pre-marital; but the essence of the value of 

this marital business is predicated those on skills, expertise and 

business contacts all formed, created, developed, and nurtured 

before the marriage.  

With this Symposium the issue is placed in the arena of ideas 

for discussion, debate, criticism, evaluation to see if it has a 

place, as I believe it does, in New Jersey’s jurisprudence and in 

the determination of fairness in distribution of an asset. 

There can be no debate that Equitable Distribution requires 

an analysis of the individual facts of the case. It is not a simple 

mechanistic selection of a percentage solely because of a marriage. 

As Justice Pashman emphasized, and as the cases emphasize Equitable 

Distribution is predicated on fairness - and not a subjective view 

of fairness, but an objective review of economic facts related to 

the value of an asset. 
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THE PERCENTAGE ALLOCATION AND JOINT EFFORTS IN 

CREATION OF ASSETS 

 

Allocation of assets under Equitable Distribution is not 

implemented by selection of some arbitrary percentage unrelated to 

the facts. It is an implantation of a societal policy determination 

reflecting the legislative judgement marriage is a bedrock 

societal institution, reflective of our common values and 

principles. More than any aspect of Family Law Asset Distribution 

is a policy driven imperative. It is inherently fact sensitive to 

be resolved by an objective application and analysis of statutory 

factors. 

To start any analysis with a presumption or even assumption 

that assets are to be divided 50/50 is incorrect.  This basic 

principle was clearly established at the inception of our Equitable 

Distribution Jurisprudence by our Supreme Court. That Courts not 

begin their analysis at 50/50 has been the touchstone for Equitable 

Distribution since inception as emphasized in the landmark Rothman 

v. Rothman, 65 N.J. 219, 232 (1974): 

The suggestion has been offered that in undertaking 

to effect an equitable distribution of marital 

assets, the trial court should, to establish a 

starting point, presumptively assign some 

proportion, generally mentioned as 50% of all 

eligible assets to each spouse.  We disapprove of 

this proposal.  No basis for it is to be found in 

the statute itself, it would import into our law 

concepts now held chiefly, if not solely, in those 

states where community property law principles have 

gained acceptance, and we foresee that it might 

readily lead to unjust results.  Rejecting any 
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simple formula, we rather believe that each case 

should be examined as an individual and particular 

entity. The point has been well expressed in an 

opinion of the Supreme Court of Wisconsin.  The 

formula for division derives from the facts of the 

individual case.  If it is argued that this approach 

gives great leeway and also places a heavy 

responsibility on trial courts in divorce cases, 

there is no gainsaying that fact.  However, both 

flexibility and responsibility are called for by the 

endless variety of human situations that come to 

Court in family cases.  No two are exactly alike.  

Lacey v. Lacey, 45 Wis. 2d. 378, 173 N.W. 2d. 142, 

145 (1970). (Emphasis added)  

 

The prism through which allocation (i.e. the percentage 

awarded) of distributable assets is to be analyzed is a principle 

predicated on policy: whether the assets were created by the 

parties’ joint efforts.  See Moore v. Moore, 114 N.J. 147 (1988) 

those effects may be economic or non-economic; it is reflective of 

how our law views marriage and divorce. It is clear we view 

marriage as “akin to a partnership”. Cox v. Cox, 335 N.J. Super 

465, 479 (App. Div. 1989). See also Rothman v. Rothman, 65 N.J. 

219, 229 (1974). When the partnership ends assets “acquired by the 

parties” are to be divided, or allocated, between spouses with the 

goal of being fair. In Kikkert v. Kikkert, it was emphasized that 

sine qua non of Equitable Distribution was fairness. 

The Supreme Court emphasized the principle that creation of 

value by joint effort is the foundational predicate and basis for 

asset sharing. Moore v. Moore, 114 N.J. 147 (1989). The joint 

effort reference is reflective of a partnership. While Moore is 
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factually distinguishable, it provides an appropriate analytical 

framework.  The Court was confronted with the issue whether a non-

titled spouse was permitted to receive future post-retirement cost 

of living increases payable to pensioners under New Jersey Police 

and Fireman’s Retirement System.  In analyzing the issue the Court 

relied on policy principles emphasizing the importance of joint 

efforts: 

A plethora of New Jersey cases, relying on the public 

policy underlying the equitable distribution 

statute, have held that the right to receive 

benefits accruing to a spouse subsequent to a 

divorce are subject to equitable distribution if 

they are related to the joint efforts of the parties.  

Whitfield v. Whitfield, 222 N.J. Super., 47 (App. 

Div. 1987); Amato v.Amato, 180 N.J. Super. 210, 219 

(App. Div. 1981); Kikkert v. Kikkert, 177 N.J. 

Super. 471, 475 (App. Div 1981), aff=d o.b., 88 N.J. 

4 (1981); Weir v. Weir, 17 N.J. Super. 130, 133-34 

(App. Div. 1980); McGrew v. McGrew, 151 N.J. Super. 

515, 518 (App. Div. 1977); Scherzer v. Scherzer, 136 

N.J. Super.397, 401-02 (App. Div. 1975), certif. 

den. 69 N.J. 391 (1976); DiTolvo v. DiTolvo, 131 

N.J. Super. 72, 79 (App. Div. 1974), superseded on 

other grounds Landwehr v. Landwehr, 111 N.J. 491 

(1988); Blitt v. Blitt, 139 N.J. Super. 213, 217-18 

(Ch. 1979). Moore at 154-155 (emphasis added) 

 

The critical element referenced in Moore, but emphasized more 

broadly by the Court is the emphasis, from implementation of policy 

that distribution is related to the “joint efforts” of the parties 

in creating the assets to be distributed.  Moore at 154. The 

concept of joint efforts is a material factor in how assets are 

divided; it goes to the existence of any marital partnership.  The 
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reference to the importance of the parties working together to 

create the distributable asset is not mere opinion; rather, it 

relies on policy and the precise language utilized by the Supreme 

Court - on several occasions. 

The concept of ”joint effort” was not only used in Moore, but 

emphasized in Carr v. Carr, 120 N.J. 336, 246 (1990) where the 

Court noted the Equitable Distribution Statute recognized the 

significance of the mutual contributions of each spouse to the 

marital enterprise.  Carr noted the principal a spouse has a 

protectable legal right in a marital asset that each spouse 

contributes to and creates.  Carr at 349. (Emphasis added)  That 

is, after all, what partnerships do? While Carr involved the 

Probate Code, the language emphasizes the policy:  ”The principle 

that animates both statutes is that a spouse may acquire an 

interest in marital property by virtue of the mutuality of efforts 

during marriage that contribute to the creation, acquisition and 

preservation of such property”.  Carr at 349 (emphasis added). 

Use of the terms ”creation”, ”mutuality of efforts”, or in 

the terminology of Moore and Carr ”joint efforts” is not 

inadvertent - they are policy driven terms explaining why assets 

are divided under N.J.S.A. 2A:34-23.1.  Gifts are immune for an 

obvious policy driven reason; they were not “created by the 

partnership and are not reflective of a joint effect”. A gift of 

an immune asset to a spouse may make an asset subject to 
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distribution, but mutuality of effort leading to the creation of 

assets are important Distribution factors and reflect the 

important policy N.J.S.A. 2A:34-23.1 was intended to implement. It 

is not mere acquisition that is determinative; but how the 

acquisition was reflective of an operating marital partnership 

which generally involves on the part of the dependent spouse both 

direct and indirect contributions, but also the economic 

sacrifices a dependent spouse makes in a marriage.  

 I have not identified any New Jersey case dealing with this 

precise issues, at least one Court in New York did. In Wyser-

Pratte v. Wyser-Pratte, 892 N.Y.S. 2d 334 (2009 N.Y.S) Slip Op. 

09531, 68 A.D. 3d 624 (2009), an appeal was taken challenging 

division of the husband’s business assets 65/35 when all other 

marital assets were divided equally. The Appellate Court accepted 

the same argument advanced in this Note:  that where the value of 

an entity is comprised of pre-marital skill and expertise that 

warrants a disproportionate division. The Court observed: 

“The proportional division of the assets of 

Plaintiff’s investment and management companies was 

based on the lower Court’s assessment that when 

Plaintiff married, he already possessed substantial 

business assets as well as the skills that allowed 

him to earn the extraordinary income the parties 

enjoyed during the marriage. While Defendant 

contributed to the further development of the 

business by, among other things, decorating and 

renovating the parties’ residences to create 

impressive surroundings in which to entertain 

Plaintiff’s clients and potential investors, the 30% 
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allocation was reasonable under all the 

circumstances.” (Emphasis added) 

 

THE STATUTORY FACTORS 

 

 An examination of the statutory factors provides additional 

support for this conclusion. N.J.S.A. 2A:34-21 expressly provides 

that a distribution factor is that Courts are required to consider 

the contribution of each party to the acquisition, dissipation, 

preservation, depreciation and appreciation of the value of 

marital property. The term “acquisition of value” may be linked to 

the economic reality that the value was something that was not 

acquired during the marriage. That interpretation is arguably 

buttressed by Factor C which directs Courts consider the “income 

and property brought to the marriage by each party.” This is a 

rather clear legislative acknowledgement that a fairness factor in 

determining distribution that the earning capacity or income 

brought to the marriage was by definition not the product of 

anything created during the marriage; rather, it was created by 

the business owner’s premarital efforts. 

This approach is further buttress by the Appellate Division’s 

language in Gibbons v. Gibbons, 174 N.J. Super 107, 114 (App. Div. 

1980) rev’d on other grounds, 86 N.J. 515 (1981). Gibbons is one 

of the foundational precedents that every practitioner should be 

aware of in addressing Equitable Distribution. It discusses the 

jurisprudential basis for Equitable Distribution while noting 
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division of assets imposes on a Court an obligation to analyze the 

facts. The Appellate Division specifically noted “a Trial Judge 

does not fulfill his or her heavy judgmental obligation by 

mechanistically dividing the marital assets equally.” Gibbons at 

114. (Emphasis added). The Court observed: 

“The function of Equitable Distribution is to 

recognize that when the marriage ends, each of the 

spouses based on the totality of the contribution 

made to it has a stake in and a right to share of 

the family assets accumulated while it endured, not 

because that share is needed, but because those 

assets represent a capital product of what was 

essentially a partnership entity.” (Emphasis added) 

 

 In economic terms, it is difficult to justify an argument 

that creation of an intangible value, directly linked to premarital 

skill and expertise, was the “capital product” of the joint efforts 

of the parties during the marriage. It is certainly true that when 

parties married and jointly during the course of this marriage 

build a business, even though one party may only have been involved 

the non-titled spouse’s non-economic contributions warrant 

substantial consideration and establish a policy-driven basis to 

share in what is then clearly the “capital product” of their joint 

efforts. The analysis must be fact based. It is the facts, and the 

policy of the statute, that dictates the result. New Jersey should 

accept that when the value of a marital asset is, in whole, or in 

part, is created by the business owner’s pre-marital intangible 

assets, that fairness dictates that be considered, along with all 
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other statutory factors in N.J.S.A. 2A:34-23.1, to reach a result 

that is fair. No one factor is determinative; but all economically 

realistic factors must be considered. 
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